priority date of 1268 but shall he subordinated to all rights

with an adjudication date prior to January 1, 1976.

"TABLE 1

Parcels
in the Florida Basin

Net Diversion Annual Volume
Parcel Acreage Rate (cfs) (acre—-feet)
4 103 1.29 206
5 _ 86 , 1.08 172
6 21 0.26 . 42
9 38 v 0.48 ~ 76
10 29 ‘ 0.36 58
11 ' 25 o 0.3 50
12 ' 105 1.31 210
13 ‘57 0.71 114
14 _81 - 1.01 162
TOTAL 545 _ 6.81 1080

{iii) No water rights are recognized for .

parcels 7 and 8.

b. Stollstéime: Creek

The Tribe shall receive the following non-prcject‘reéerved
water rights, which will be used to irrigate 600 acres, which are
within the 781 acres of arable lgnd within the watershed identi-
fied on the Tribal maps: | .
(i) A non-project reserved water right
with an 1868 priority date for storage of 1850 acre-feet per

annum in Pargin Reservoir, Reservoir No. 24 (a/k/a Lake Capote),



with no réfill right.

(1i) A non-project reserved water right
with a 1986 priority date for one refill of Pargin-Reservoir in
the amount of 1,850 acre~feet. The Tribe owns an existing stahe
storage reservoir tight for 530.6.acte—feet of water in Pargin
Reservoir, adjudicated on April 19, 1962 in Archuleta County Dis-
trict Court, with priority No. 24 in Case Nos. 73 and 308. The
right will be relinguished upon confirmation by the Colorédo.Dis-
trict Court for Water Division No. 7 of the reserved rights |
'described in thié subparagraph and in subparagraph (i) above.

’ (iii) A non-project reserved water ri ight
for 2 cfs fiom Stollsteimer Creek. This right shall have a
priority and use equivalent to,‘énd«be diverted and used at' the.
same»locations.and.fqr the.same purpcses as, the Cruther Ditch
state apptopriative right, adjudicated on November 13, 1912 in
Archuleta County District Court, with priority No. 117 in Ciwil
Action 73 and 308; however, this right shall be subordinatasd to
all direct flow rights with an adjudication.date prior to 1986 "on
Stol’steimer Creek.h The Cruthe* Ditch state appropriative rlght
shall not be conSLdered to have been abandoned, but sha’l be re-
llnqulshed upon conflrmaglon by the Colorado District Court for
Water Division No. 7 of the reserved water right described in
this paragraph.

(iv) A non-project reserved water right
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for 3.5 c¢fs frcm Stollsteimer Creek. This right shall have a
priority and use equivalent to, and be diverted and used at the
.same locations and for the same purposes as, the Washington Flats
.Ditch state appropfiative right adjudicated on June 25, 1928, in
Archuleta Cdunty_District Court, with priority No. 206 in Case
No. 73 and 308. The Washington Flats Ditch séate appropriative.
right shall be relinquished upon confirmation by the Colorado
District Court for Water Division No. 7 of the reserved water
right described in this paragraph.

The augmentzation plan developed by Fairfield—-Pagosa, as
described in Case No. W958-72, Water Division No. 7, subordinates
8.5 cfs of the Linn and Clark>water fight to4othef Stollsteiﬁéz
Creek state appropriative water rights, including the Washington
Flats Ditch. The subordinaticn of the Linn and Cléfk water right
shall be maintained for the benefitvof the Washington Flats Ditch
direct-flow reserved water right in the event the present augmen-

tation plan described in W958-72 is modified.

¢. Piedra River

The Tribe shall receive a non—projec& reservedeater right
with an 1868 priority date for direct flow»diversions\of 1595
acre—-feet per angumbfrom the mainstem of the Piédra River for the
irrigation of 535 net acres of land at a maximum £low rate of 1
| £s per 60 acres, for a maximum diversicn rate of 8.9 cfs. A
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portion of the water for parcel 4 will be diverted through the.
existing M.E. and M. Ditch. The parcels and acreages are as set
out in the following Tablg_é. Lapds requiring pumping shél;‘have
a duty of water of 2.54 acre—feet/acre, while lands p;opogédAto

be flood—-irrigated shall have a duty of water of 3.0 acre-

feet/acre.
TABLE 2
Parcels
along the Mzinstem Piedra River
, _ Net Diversion Annual Volume
Parcel Acreage Rate {cfs) {acre-feet)
1 289 4.81 867 A
2 40 . . 0.67 1o (21.9‘acres;pumped) .
3 162 2,69 - 1:1 s
4 - 44 -0.73 132
OTAL 535 - 8.90 1585

d. Devil Creek

The Tribe shall receive a non-project reserved water-riéht
with an 1868 priority date .subordinated tc all rights with an
adjudication date prior to 1976 for direct flow diversions of 183
acre-feet per annum from Devil Creek for the irrigation of 61 net

acres of land. The duty of water shall bhe 3 acre~feet/acre..
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e. San Juan River

The Tribe shall receive a non-prdject reserved water right
with an 1868 priority date for direct flow diversion of 1530
acre-feet per annum from the San Juan River for the irrigation of
510 net acres of land at a maximum f£low rate of 1 cfs per 60
acres, for a maximum'total diversion.rate of 8.5 cfs, which will
be limited to 4 cfs in September.

The Tribe is currently using a porticn of the 1962 Carr
pitch right, 73CA303, a'right owned by a nqn—Indian and shared
with other non-Indian users, to irrigate these lands. The Tribe
agrees to make the necessary modificatiéns of, and reductions to,
the existing Carr Ditch right in the amodnt cf approximately 480
acre-feet per annum Of water and to rélinéuish_;il claim to wate;
taken from the Carr Ditch and used to irrigaté apprqximately'l4ol
acres of Tribal land, in the Colorado District Coﬁrt'for»Waﬁer
Divisicn No. 7. The Staté agrees to support the Tribe in its
efforts.

The dﬁty of water shall be 2.54 acre-feet per acre for
lands requiring pumping, and 3.0 acre-feet per acre for lands
proposed to be flood irrigated. The parcels and acreage are as

set out in the follcwing Table 3.
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TABLZ 3
Net Diversion Annual Volume

Parcel Acreage Rate {(cfs) (acreffeet)

1 23 0.38 69

2 29 - 0.48 - 87

3 120 2.00 -360 »

4 338 5.64 1014 (86.4 acres pumped).
TOTAL 510 . 8.50 - 1530 o

£. Round Meadow Creek

The Tribe shall receive a non-project reserved water right

with an 1868 priority date for direct flow diversions of 975

acre-feet per annum from Round Meadow Creek for the irrigaticn of"

325 net acres of land at a2 maximum flow rate of 1 cfs per 60

acres for a maximum total diversion rate of 5.4 cfs. The duty of

water shall be 3 acre-feet/acre. The diversion point shall be on '

Round Meadow Creek.

g. Cat Creek a -

The Tribe shall receive a nén-project reserved water right
with an 1868~priority date for direct flow diversions of 1372
acre-feet\pér annum from Cat Creek for the irrigation of 482 net
acres of land, at a maximum flow rate of l‘cfs_per 60 acres, for

a maximum total diversion rate of 8.0 cfs. The duty of water

shall be 3 acre-feet/acre‘for the 318 acres proposed to be
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flood-irrigated, and 2.54 acre-feet/acre for the 164 acres which
require pumping.
- h. MNavajo River
No reserved water rights'aré recognized for the Navajo
River. | |
C. FURTHER QUANTIFICATION

1. Existing Gses

a. BAny existing benéficiél use of surface
water or groundiwaﬁer for which'ﬁhe.Tribes clain a reSérved‘water
right, other than those provided for in this Article and other
than existing uses of watef'EICm'the Pine River, shall be identi-
fied and inventoried as to location, quantity, use, ;nd dther
reasonably necessary information'by.June 15, 1987, or such other
date upon which the State, the Tribes, and the United States
shall mutually agree. |

b. a1l partiés to this Agreement will have
the right to review the resultihg'inventory, including the.param—'
eters of the uses identified, which shall be subject to the
mutual agreement of the parties. The parties shail not unreason-—

ably withhold their agreement.
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c. Uses identified and agreed tzcn zhzll be

included in the propcsed stipulation for inclusion in the consent
decree and submitted to the Colorado District Court for Water
Division No. 7 by the parties as additions to the reserved water

rights awarded to the Tribes pursuant to this Agreement.

2. Future Domestic and Livestock Tributary Ground Water
Uses : .

a. A non—project reservéd water right for
the beneficial use of tributary ground water with an 1868 pridr4
ity date from future individual domestic and livestock wells on
the Ute_Mountain_Ute Rese;vation,shall_be recognized‘in the
amount of 350 acre—feet pef anaum in‘the ﬁcElmo éreekudraipage-
basin aﬁd_water tributary thereto and 1,500‘acrefﬁeet_pe;»aﬁﬁum
in the remainde: of the Reservation.

b. A‘non-pfojéct‘rese?ved wéterirightiwith
an 1868 priority date for fhe beneficial use of tributary ground
water from future individual domestic and livestock wells on ﬁﬁe_
Southern Ute Reservation shall be recognized in the émouﬁt of”
2,000 acre—feet per annum;-ﬁrqvided that ip the La Plata River
drainage such individual domestic and livestock wells shail be
limited as foliows:

(1) the well will be the only well on a

residential site and shall be used solely for in-household pur-
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poses for One'singlé—family dwelling; or
(1i) the well will be the only well on a

35 acre site, shall not exceed 15 gallons per minute of produc-
tion, and shall be used for ordinary household purpoées, fire
protection, the watering of poultry, domestic animéls, and live-
stock on farms and ranches, the irrigation of not over one acre
of home gardens and lawns, and for not more than three single-
family dwellings. -
This provision will not Precludé the United'Sta;es} the Tribe  and
the State from agreeing on an alternative allocation plan prior
to June 15, 1987 or such other data upon which the State, the
Tribes and the United States shall mutualiybagrée.

| c. The further parameters of the future -
jndividual domestic and livestock water uses, which may include'
place of use,-diversioﬁ and depletion amounts, and’me#e;iné.and
gauging requirements, shall be identified by the Tribes By-June
15, 1987, or sﬁéh other date upoh'which-thé State, ﬁhe Tribes and
the United States shall mutually agree, and shall be subject to

the reasonable mutual agreement of the State and the affected

‘Tribe.

D. DISPUTES

The parties shall present to the Colorado District Court
“for Water Division No. 7 all disputes over whether water is being
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beneficially used in accordance with Article III of this Agree-.

ment.

' IV. ADMINISTRATION

A. INTRODGCTION

The State, the Tribes, and the United States ackngwledge
the hydrologic relationship between surface and underground use
of water and among the Tribes' project and non-project reserved
water rights, the water righﬁs used by non-Indians WithinﬂCOiOf.v
rado, ané the waters uéed éutsidehthe State."Acco;dingly, the
parties'recdgnize the need for a cooperative andvcéoxdinatedﬂ
adminiStzatiqﬁ of water righté-arising,ﬁnder st;te law and the -

project and non-project reserved.water rights secured to-the .

Tribes by this Agreément, and intend tonrqvide for such adminis— °

tration with this Article:IV. The pdrpoSe.of.this Article is to
establish the means by which the projectaand.noneprojegt.water
rights confirmed in Article III shall be administered. Admihis-
tration by the State Engineer shall.ensugehthat the water rights
of all users, including the Tribes, are fully protected. The
Tribes agree to coordinate their administratibe reSpons;bilities
under this Agreement with the Secretary when those administrative
responsibilities affect the water rights of allottees. The

Tribes agree to allow the State Engineer access to Reservation
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lands solely for the purpose of performing his administrative

duties under this Agreement.

B. SURFACE DIVERSIONS

The State Engineer, in a manner consistent with tﬁewagree~'
- ments contained herein, shall have primary administrative respon-
Slblllty over all waters apportioned to the Tribes at the p01nts
"of diversion located on each river. The Trlbes shall have pri-
mary administrative.responsibility over all the waters within the
Tribes' canal distribution systems.

When water iS‘pet to use under this Agteement,3the Tribes.
agree to. install ehavmaintein heedgateston the ai?ereion points
from the rivers and to ihStall and maintain necessary totalizin ng 2
or accﬁmulatieg meters, gauges, or other measuring devices on
these-headgetes,'to inspect the recorders on a weekly basis, and
to report to the State Engineer the'reeding of these meters as
often as needed to ensure compliance thh this Agreement. The
:TTIIDES agree to allow reasonable 1nspectlon of headgates by the
State Englneer upon request. The Tribes further agree to keep
their diversion).tran5portation, end.storagevfacilities in good
repair.

The Tribes agree te annually provide the State Engineer
j‘with: (1) aerial photos or remote sensing images of the lands

irrigated; or (2) Bureau of Indian Affairs Crop Reports, showing
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the lands irrigated. If these aerial photos, remote sensing
images, or crop reports are unsatisfactory, the Tribes agree to
allow the State Engihee: access to Tribal lands to'invéntory‘the
aumber and location of irrigated acres. The Tribes may elect to
allow the State Engineer to conduct an annual examination of the
irrigated lands so that the State Eﬁgineef can inventofy the
number and location of.irrigated acres in substitution for the
images and reports. At least once in every five—year period the
Tribes shall provide the State Engineer w1th aerlal photos or
remote sensing images, satisfactory to the State Engineer, or
shall allow the State Eﬁgineeffaccess'to-rribai lgnds tolinVEn-
téry the location and number of irrigatéd acrés,;

The Tribes agrese that when there»ig an'aaministrative_call:
on the waters of the'rivars and.a demonstrated likélihq¢d Qf‘

shortage exists, the Tribes wlll Dermlt the St ate Engineér'to

mcnitor the Tribes dlver510ns of water w1th1n the pr*orlty sys—

tem to ensure that the waters are belng bene CLally used in com-—
pliance with the terms‘of thls‘Ag:eement. -
The parties shall pfésent to the Coloradé Diétriét‘Court
for Water Division No. 7 all diqutes'over whether waters are
being used in accordancé ﬁith the'terms of this section, provided
that dlsnubes 1nvolv1ng solely Trlbal memoers or lessees of the

Tribes over the use of water within the Trlbes canal distribu-

tion system may be resolved in a Tribal forum.
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'Nétwithstanding anythiag in this section to the contrary,
the Tribes' responsibilities for the maintenance and repair of
‘United States Bureau of Reclamation Projett facilities and re-
porting obligations for_project Qaters shall remain identical to
that of other project water users. | |

Nothing in thlS section shall commlt or cbligate the Ualtea
States to expend funds which have not been appropriated and bud-
geted. Nothing in thie seCtidn'shall‘ccmﬁit or obligate the
State to eipend funds whithvhave ﬁot been.appropriated an& bed—.

geted.

C. DAMS AND RESERVOIR SAFETY

The Tribes agree to-consttuét,-maintain and operate exist=
ing or future storage reservoirs, together with inlet, éutletr_.
and spillway structures or other}necessary water wOrks fac?lities
in a manner which will protect downstream persons and pronerty.
The Tribes agree to inspect such dams usxng quallfled, experi-
ﬁenced personnel as often as approprlate for the protnctlon of
hpubllc health and safety and agree to allow state lnspectlon of
the dam and storage reservoirs for the purpose of ensurlng publlc'
health and safety.” The Tribes agree to cooperate with the State
'Engineer to ensire that dams and reservoirs remain safe and do
not endanger publlc health and safety. In the event either finds
that a dam or reservoir is unsafe and presents an immediate dan-—
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ger to public health and safety, the Tribes and the State Engi-

neer agree to cooperate and to take all necessary actions to pre—

vent the danger to public hea1th and safery and to render the
structure safe. Disputes over condltlons of such reservorrs and
the need for other. 1’emed:.a" actlons shall be decided by a court
of competent jurlsdlcrlon. - - |

Nofhing in this nrovision_shall bevcensrrued.Ee_elterﬂthe'

federal dam safety program.

Nothlng in this sect*on shall commit or obllgate the Unlted

States to expend funds which have not been aporonr*ated and bud—s

geted. Nothing in th;s_sectlon shall commit or oollgate-the

State to expend funds which have not been aporopriated and bud- .

geted.

D. -iNDIVIDUAL DOMESTIC AND LIVESTOCK WELﬁSr

_ The Tribes agree:to provide the.Stare.ﬁﬁgiﬁeer'wire:the
following information-in a Tribal permit 30 days berre4the-:n
Trlbes 1ntend to permlt the drllllng of a well for 1na1v1dua1i
dcmestlc or llvestock purposes as set forth in Article III,
Section C, subsectlon 2: the‘aaulfer or, lf the aquifer is
unknown, the depth from whlch the water 1is oroposed to be w*th-
drawn, the lccation of the proposed well, the name of the owner
of the land on which the well w1ll be located, the estimated |
average annual amount of_water applied for in acre-feet; and the

m
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estimated maximum pumping rate in gallons per minute. Thirty
(30) days‘after‘the receipt of a Tribal permit to drill a well,
“the State shall issue well permits for individual domestic and
-livestock wells with the parameters and up to the amounts speci-
fied in Article III, Section C, subsection 2. |
The parties shall present to the Ccldradé Diétrict Court
for Water Division No. 7_all diqutES»arising under this section.
Nothing in this section shall commit or obligaﬁe the United
States to expend funds which ha&e not been appropriated and bud-
getead. thhing in this section shall commit cor obligate th¢ 

'State to expend funds which have not been appropriated and bud-

geted.

E. AéUIFERZPROTECTIQN AND,WATER WELL AND PUMP INSTALLA-
TION : '
The Tribes agree to drill, maintain, and/o; abandon'wells
in a manner consistent with publithealth,énd safety and.applica—
.ble laws or regulations. Well completion reports and well drill-
~ing logs shall be completed and filed with the State Engineer .
within 30 days of completion of the well.
- Disputes arising under th;s section shall be decided by a
. court bf-competent jurisdiction. )
Nothing in this section shall commit or obligate the United

States to expend funds which have not been appropriated and bud-
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geted. Nothing in this section shall commit or obligate the
State to expend funds which have_nqt been appropriated and bud-

geted.

F. CHEANGE OF RESERVED WATER RIGET

LM

1. Change of Non-project Reserved Water.Rights

The Tribes may change their non-project reserved water

rights from the types of use, places of use, amounts, times. of

use or location of points of diversion set forth in Article III,

Section A, subsection 3 and Article 1II, Section B, subsection 3

of this Agreement. No change shall be allowed unless the Tribes .

and the United States first file an apnlication for a change-offffq<w

water rlghts in the’ Colorado District Court for Water DlVlSlon
. No. 7 and- the court grants such change. Changes of" water. rlghts

‘'may be to any benefmcxal use.

A change of water Tight shall be granted by:thebdistrict-

court if the change does not increase the Tribe's consumptive use

or injure other water rights., 1In determining the consumptive use
of Tribal water rights and injury to other.-water rights for the
change of a water right within the boundaries of a reservation or
from within the boundaries to outside the boundaries of a reser—
vation, the Tribes shall be deemed, notwithstandlng'the;provzﬁ

sions of Article V, Section B, a., to have historically diverted
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énd beneficiallyvused'their waker in the fuil amounts, in the
- manner apd for the purposesvset faorth in Article III, Section A,
subsection 3 and Article III, Section B, subsection 3. For
’sgbsequent changes of water rights, once a water right has been
changed from within the boundaries to outside the béundaries of a
reservation, conéumptivé use shall be determined based upon
actual historic use. |

The Tribes and the United States furthef agree that for a
>change of a surface dive:sion_of agricultural irfigation water to
a ground water diversion, they will provide the State Engineer
with a Tribal.permit containing the following infotmation before
thé Tribes_file.an application for a'change of. water righi in
Colorado District Court for Water Divisioﬁ pr 7:_the aquifer or,
if the.aquifer'is uﬁknown, depth from which the water is propoééd
to be withdrawn, the location of the proposed well, the name of
the owner of the land on which the well will bellocatea, the
estimated average annual amount of water applied for in acre-
feet, the estimated m;ximum pumping rate in gallons per minute;
f the proposed_use,“and a descriptién of the land prcposed to be
 irrigated or the use to which the watérrwill be put and the loca-
tion of that use. Within‘thirty (36) days after receipt of a
Tribal permit to drill a well, the State Enginéer shall issue a
well permit'fo; the proposed well if the changé,doeé not increase

the Tribe's consumptive use or injure other water users. 1In
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determining the consumptive use of water and injury to other
water users; the Trlbes shall be deemed to have dlverted and ben-
ef1cxally used thelr water in the full amounts, and manner, and
for the purposes contemplated by this Agreement.

For changes of water rights which contemplate that the
water rights'defined herein or watér under those rights may be
used outside the boundaries of the Reservations, the parties
shall be bound by Article V, Section B.

The parties shall present to the Colorado District Court

for Water Division No. 7 all disputes arising under this section.

Nothing in this section-shall commit or obligate the United. .

States to exoend funds which have not been anoronrlated and bud-

geted. Nothing in this section shall commi: or obligate the.

State tb'expend'funds whichrhave‘notvbeen-apprOp:zated,andnbud—»_,,_

geted.

2. Change of Project Reserved Water Rights

The Tribes and the United Suates may change thELI pro;ect
reserved water rlghts from the types of use, places of use,
amounts, tlmes.of use or location of points cf diversion set
forth in Article III, Secﬁion A, subsections 1 and 2 ?nd'Article
11T, Secfion B,jsubsection 1 of this Agreement. No change shall
be allowed unless the Tribes and thé United States file, to the
same extent other pIOJect water users are requlred to f£ile, an
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application for a change of water rights in the Colorado District
Court for Water Division No. 7 and the court grants such change.
Changes of water rights may be to any beneficial use.

A ——— o

The/cgange of water right shall be granted by the district

‘court/1f/the change does not increase the Tribe's consumptive use
TN :
- Y

-

l
v - - . . 3 - . ’
of project reserved water rights and injury to other water

TN . i - - . . .
/:or, injure other water rights. 1In determining the consumptive use

rights, the provisions of Article III, Section A, subsection 1.d.
and 2.d. and Article III, Section B, subsection 1.d shall govern,
notwithstandingvthe provisions of'Articié V, Section B, a.

For changes of water rights whiéh centemplate that the
water rights defined herein or water under those rights may be
used outside the boundaries of the Reservations, the parties
shall be bound by Article V, Section B. |

The parties shall present‘to the Colorado Dist;ict Court
for Water Division No. 7 all disputes arising under this section.

Nothing in this sectioﬁ shall commit or obligate the United
States to expend funds which have not bééﬁ'épprcpriated and bud-
‘geted. WNothing in this section shall commit or obligate the
State to expend funds'which have not been appropriated and bud-

geted.

G. STATE ADJUDICATED WATER RIGHTS

The parties acknowledge ‘that the administrative provisions
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of this ArticlengVern the Tribes' us=s cf£ %+~ 2roject and
non-project reserved water rights recognized herein, but that any
and all other waters appropriated by the.fribes puréuant.to the
state‘adjudication;o: permitting.g;qcéss_will Be dééreed, admin-
istered and regdléted by.the‘State pursuant to existing state
law. |

" The State shall admiaiSter all rights to_the‘use‘pf sufface
or ground water Vithin or outside the Reservation which are not a
part of thé Tribes’ reserved water rights. The District Court

for Water Division No. 7 shail.havé exclusive jurisdiction to

. resolve all disputes over uses of nonreserved water rights estab-

lished under state law.

V. LEASING AND OFF-RESERVATION USE .
A. LEASING

Pursuant to the iegiélatiQn reqﬁired'Ey Article VI, Section
A, subsections 1.2. and 1.c.9f‘this Agreement, theviribes may,
subject to the Federal legislation,requi#ed by Article VI,
Section A, subsection 1,b. of this Agrgement; sell, exchange,
‘lease, or otherwise temporarily dispose of their water withih or,

subject to Section B below, outside the boundaries of the Reser-—

vations.
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B. WATER USE QUTSIDE THE BOUNDARIES OF TEE RESERVATIONS

Solely as a ccmpromiSe for the purposes of this settIement,
the parties agree that the Tribes may, under this Agreement, use
the project and non-project reserved water rights secured to the
" Tribes by this Agreement outside the boundaries of their reserva-
tions:

a. ‘within the State subject only to the same
requirements and conditions of:
| (1) State law;
(ii) Federal law, excludiﬁg'the doctrine
of Indian reserved water rights and Federal reclamation law; and
o (1ii) interstate compacts
as apply'tovthe'exercise of water fights held by non-federal,
non-Indian entities and |
b. outside the State to the extent permitted
by any:
(i) State law;
(ii) Pederal law;
(1ii) interstate compact; or
(iv) international treaty
that pertains'to thefcélorado River or its tributarieﬁk including
the appropriation, use, development, srorage, regulation,‘alloca4
tion, conservation, exportation or quality of those waters;

provided, however, that nothing in this Agreement shall be con-
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strued ko establich, address, or prejudice whether, or the extent
to which, or to prevent any party from litigatiné whether, .or the
extent to which, any of the aforementionéd‘laws do or do not
perait, govera or applg to the_use‘cf the Tribes' water outéide

the_SEate.

VI. FINALITY OF SETTLEMENT

A. JUDICIAL APPROVAL

On or before August 31, 1987, or such other date upon which
the State, the Trlbes and tne Unlbed Sbabes shall mugually agree,
tne partles shall present to the Colorado District Court for
Water Division No. 7 a prcposed‘sg;pulatlon.rgflectlpg_;hg terms%
of this Agreement,; which shall not be implemented until thevéﬁﬁry
of ‘the Final Consént Decree.

Noﬁhing in this final agreement 6r_consent decree shall be
construed as an eﬁlargement of.the ;ﬁbject ﬁatter jurisdiction of
the District Court for Water Division No. 7. Article IV Section
'C, Article VI Sections.A.l, A.Z, and B, and Article VII Section G
shall be excluded'froﬁ the proposed stipulation to be presented
to the District Court for Water Division No. 7; provided that any
waiver of tribal water right claims contained within A;ticle VI
Section A.l.e. shall be inciuded in such proposed stipulatiom.

Such exclusion shall not delete or alter the terms or the effect

-6 1-

.L_'iiég

e

38

g

9

g

L
. el

+ e

a1



of the excluded sections of the Agreement.

Upon the submission of such preoposed stipulation the par-
ties shall réque;t the Ccurt to give'appropriate notice and hold
.the necessary hearings to consider and rule upon any objections.
to the propdsed stipulation submitted. Upon the entry of a Final
Consent Decree as provided below refleéting the proposed stipu-
*lation, the Tri&es; and the United States as trustee for the
Tribes, shall waive any and all claims to water rights within the
State of Colérado not expressly identified in the Final Consent
Decree, established by éxisting state or federal court decree, or
otherwise recognized under state law, including any and all
claims to water rights or injury t5 water rights, for the benefit
of the Tribes or any individual claiming the right to'use-watet
under the Tribes, from any source cf'suﬁface water or waters
tributary théreto, arising under any laws of the United States or
of the State. The Pinal Consent Decree shall not be executed or
become final until the State, the Tribes, and thé United States
‘jointly‘ce;tify~that‘the legislative enactments neceésary to
‘implement'this Agreement, as enumerated below, have been obtained
t to their satisfaction. |
Execution and entry of the Final Consent Decree shall be

-

contingent upon the enactment of the legislation described below.
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1. Conaressional Leaislation’

Required enactment by the Congress shall consist of legis-
lation that:
a. provides relief from the prohibition of
25 U.Ss.C. 177;
'b..‘provides that:

(1) the repayment of the construction
costs allocable to the Tribes' municipal and industrial‘wate:
allocation from the Dolores and Animas-La Plata Projects shall be
deferred, and interest thereon shall not}accrue,-untillthé‘water

is used;

(ii) the United States 'is authorized to ..

bear the reimbursable OM&R costs allocable to the Tribes' munici- -

pal and industrial water allocation-from:the-Doloresrand
Animas?La Plata¢Prcje¢ts until the water is-ﬁsed; and
{(iii) the Unité& States is authorized to

bear the reimbursable OM&R costs allccable to the Tribes' agri-
cultural iréigation watar allocation from the Animas-La Plata
Project until the water is used.
As an increment of water is leased or otherwise used, prospective
repayment of that increment's pro rata share of the allocable
costs shall ccmmence. .

c. assures that the Tribes and their lessaes
are not restricted by application of Eederal reclamation laws
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from using, selling, exchanging, leasing or otherwise temporarily
disposing of their water;

d. authorizes and eppropriates the federal
. share of the $60.5 million Tribal Development Fund provided foﬁ
in Article VI, Section B below;

e. providés that performance by the United
"Gtates of the actions reguired by the aforementioned legislative
provisicns will be conditioned on the Tribes executing waivers
and releases of all claims concerning water rights whether in rem
or against any party to this Agfeemént cther than those wﬁich may:
arise under the terms of this Agreement; |

provided that the waivers of such -l-€ms, ifi

any, relative to the Animas and La Plata Rivers shall not be
effectlve until Phase I of the Animas-La Plata Project as defzned
in the June 30, 1986 Binding Agreement for Animas-La Plata
Project Cost-Sharing, is complete or the Tribes elect td-retain
their project reserved water rights as deséribed in Article III,:
' Section A&, subsection 2.£(ii) or Article III, Section B, subsec-
tion 1.£(ii); except that waivers of such claims, if any. for
Eménetary damages against the State shall be effective as soon as -
the State appropriates and disburses the funds described in Arti-

cle VI, Section A, subsection 2;

provided further that the waivers of such

'claims relative to the Mancos River shall not be effective until
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the combined Highline-Towaoc Canal is completed so as to enable

the delivery of water to the Ute Mountain Ute Indian Reservation, -

or the Ute Mountain Ute Tribe elects to exercise the project
reserved water right by taking the Tribe's allocation of water
directiy from McPhee Reservoir; except that waivers of such
claims, if any, for monetary damages against the State shall be
effective as soon as the State appropriates the funds described
in Article VI, Sectiqn A,Asubsection 2;

provided further that in the event that either

Tribe obtains a judgment for monetary damages against the United

States, the State, or ény other parties, the United States or the
tate:or thé affected party shall be entitled to apply as an-

offset against the judgment the monéy actually provided by that.

party to the Tribe as Tribal Development Funds and any interest

or any other moneys generated by this fund under this Agréeméntf~'”

and its implementing legislation;

providé&.further that nothing in this paragraph

e. shall be deemed to create or give validity to any claim by
the Tribes against the United States, the Staté, or any other

parties to this séttlement, or in any way constitute an acknowl-
edgment of the validity of any claims by the Tribes against the

United States, the State, or any other party to the settlement;

provided further that neither Tribe may assert .

any claim against the United States, the State or any other party
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arising out of:
(i) the negotiation of this Agreement;
(ii) the adoption of the specific terms
. of this Agreement; or |
| (1ii) allegations concerﬁing the lack of
authority of either Tribe or the other parties to enter into this
Agreement.
-~ £. authorizes the Tribes, to waive the
claims referred to irn the pregeding paragraph; and
‘g. provides that, ‘in exercising his author-
ity to administer water rights on the Reservations, the Secre-
tary, on behalf of the United States,-is authorizad-and,directed
to comply with the administrative procedures gbvézning*thE'Watéz
rights confirmed in this Agreement to the extentrp:ovided in
Article IV.
The parties contemplate that other enacﬁments, as mutually
agreed upon and needed but not enumerated herein)'may_be drafted

- by the parties and proposed to the Congress.

2. Colorado General Assembly Legislation

Reguired enactments by the Colorado General Assembly shall
chonsistbof legislaticn that: | V

a. authorizes and appropriates $5 million to
be deposited by the State to the Tribal Development Funds no
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later than 30 days following the deposit of the first installment

of federal monies to said Develdpment Funds.

b. -authorizes such amount as needed, esti-
mated at $6 million, to be expended by thé State for construction
of the Towaoc Pipeline and a dcmestic water distribution system’
for the Ute Mountain Ute Tribe as a credit to the Ute Mountain
Ute Development Fund, with said construction to be initiated
within 1 year of the execution of this Final Settlement Agree-— .
meht, and completed within 1 vear of the initiation of construc-.
tion; and |

c. authorizes and appropriates $5.6 million

to be provided by the State to the Secretary for Ridges Basin Dam,

on a schedule acceptable ‘to the State‘and‘the'Secretaryvbeginning‘,

in the first year of construction of said dam.

B. TRIBAL DEVELOPMENT FUNDS

Tribal Developmént Funds shall be eétablished fér'the
Tribes, with $20.d million for the Southern Ute Indiaﬁ Tribé‘apd'
$40.5 million for the Ute Mountain Gte Indian Tribé,_said funds |
to be created as follows: | | o

1. $5L0 million to be deposited by the State, con-

tingent upon appropriation by the Colorado General Assembly, to

et

the Tribal Development Funds no later than 30‘déys'following the
deposit of the first installment of Federal monies to said Devel-
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opment Funds.

2. Such amoﬁnt as needed, estimated at $6.0 mil-
lion, to be expended by the s;ate‘fcr conétruction of the Towaoc
?;?éline and a domestic water distribution system for the Uts
Mountain Ute Indian Tribe as a credit to the Ute Mountain Ute
Development Fund. Said construction will be initiated witiin one
year of the execﬁtion of this Agreement, and shall be completed
within one year of the initiation of construction.

3. $49.5 million to be provided by the Secretary,
contingent updn appropriations}'to the Tribal Development Funds
in three annual instaliments beginning in the first year for
which the Congress of théAUniﬁed States appropriates such monies,
as follows: $19.5 million in year 1; $15 million in year 2; and
$15 million in‘Year 3;: The Secretaryiwill anngally deposit any'
appropriated monies to the Development Funds within 30 days fol-
lowing the availability of sudh annual>apprbpfiation'by the Con-
gress to the Secretary. ) o

4. The Tribal'Dévélopment Funds shall be allocated

between the Tribes as provided for in the following table.
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Davelooment Fund Allocations

(Millions.of Deollars)

(8]

Year 1 Year 2 Year 3 Total
Ute Mtn Ute ‘
Federal 12.0 10 10 32.0
State 2.5 ' - - 2.5
Towaoc v o )
Pipeline 6.0 - - 5.0 .
Subtotal 20.5 ’ 10 10 40.5
Southern Ute
Federal _ 7.5 5 5 17.5
State 2.5 - - 2.5
Subtotal } 10.0 3 5 20.0
15 60.5

TOTAL ' 30.5 1

C. REMEDIES IN THE EVENT'CONTINGENCIES‘ARE NOT. MET

1. Confirmation by the Colorado Dlstrlc; Cour; for;

Water Division No. 7.

In the event that4the Colorado District Court for Wétér‘
Division No. 7 fails to recognize the water rlghts descrlbed in
Artlcle III of this Agreement, or otherwise departs in any mate-
rial way from implementing the substance of the prooosed stipu-
lation, elther Tribe or the United States shall have the oppor—'
tunity to void this Agreement in its entirety upon 60 days’
notice to the Attorney General of the State. On the same grounds
the Colorado Attorney General may voié the Agreement upon 60

days' notice to the United States Attorney General and the chair-
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men of both Tribes. On the same grounds other parties materially
and adversely affected by a change in the substance of the decree
- entered by the court shall have the opportunity to void this
Agreement insofar asrthis'Agreemént affects their interesﬁ, upon
60 days notice to the State, the Tribes and the United States.

Notice shali be macde as follows: To the United States,
through the Secretary of the Interior and the Attorney Genetral;
to the Tribes, through the respective Tribal Chairmen; to the |
State, through the Attorney General; to all other parties,

through their respective offices.

2. Enactment of Necessarv Legislaticn

In the event necessary legislation, .or anyvpart thereof, is
not enacted by the end of the 100th Congress, or such other date
upon which the parties shall mutually agrée, the United States,
either Tribe or the State shall have the right to void this
Agreement in its entirety upon 60 days' notice. On the same
grounds other parties materially and adversely affected by a -
Vchange in the substance of the necessary legislation shall have
the opportunity to void this Agreement insofar as this Agreement
affects their.interest, upon 60 days notice to the State, the
Tribes, the United States.and‘all other parties.. Noticg shall be
" made as follows:  To the United States, through the Secretary cf

' the Interior and the Attorney General; to the Tribes, through the
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resr-ctive Tribal Chairmen; to the State, through the Attorney

General; to all other parties, through their respective offices.

ViI. GENERAL PROVISIONS

A. Nothing in this Agreement shall be deemed:

1. To preclude the Tribes or their members,

or the United States on its own behalf or on behalf of the Tribe -

or tribal members} from seeking additional water fights by appro-
priation in accordance with and pursuant to state law or from
.acquiring existing state law water rights by purchase, relin- .
quishment, or other opefation of law.

.2; T§ limit in any wéy the righté of the
parties or any other pérson‘ta litigate any issues oy'questionsi
not resolved by'this agreement. -

3. To autho:ize'ﬁhe-taking:bf a water right
which is vested under State or Federal law other than as pre-
scribed by Section C of this Article.

| 4. To alter the effect of any subordination
agreement pertaining to relative priorities of water rights .
previously entered into between or among the United States and/or
either Tribe and any other water user.
B. The parties expressly reserve all Eights not
granted, recognized, or relinquished in this Agreement.

C. Whenever a reserved water right is recognized
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herein for use on a parcel of tribal land that is already irri-
gated under an existing state decreed right owned by the Tribe,

-individual tribal members, or by the United States for the bene-

o

£it of the Tribe or ihdividual tribal members, the state decreed
‘right shall be deemed.telinqgiéhed‘unless'otherwise expressly
agreed.

D. The agreement ccntaiﬁed'herein has been arrived
at in the process of good faith negotiationms for the purpcse of
resolving legalv&isputes,‘including pendihg'litigation, and all
parties agree that noc offers and/or c&mpromises made in the
course thereof shall be construed aSvadmissions against interest
or be used in any legal proceeding other than one for approval or
interpretation of this Agreemeﬁt pursuaﬁt to or following the
entry of a Final Consent Decree. - |

E. The law of the:State,rélatidg to abandonment
shali not apply to any of the projeét or non—prdject reserved
‘water rights recognized in this Agreement, even if used or tempo—
rarily disposed of by the Tribes cutside the boundaries of their
reservations, nor shall those reserved water rights be forfeited
ibr lost under state law by noanuse.

F. The Secretary agrees not to iequest assignment
 of the Dolores Water Conservancy District's water rights pursuant
to article V(c) of Contract 7-07-40-W0470, éated September 23,

1977, as amended February 25, 1986, unless the District should
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undartake some action that would jecpardize the project or the
government's right of repayment.
G. To the extent permittad by:exiSEing ;aw;.the

United States. Bureau of Reclamation shall give preference to the
Tribes to design and/or cohsﬁruct Dolores or Animas-La Plata
Project facilities, so long'as the imﬁlemenﬁation of such prefer-
ence does not detrimentally affect the project construction
schedule. |

E. This Agreement may only be modified with the

joint consent of the parties.

I. This Agreement may be executed in any number of =

counterparts, all of whichﬁtogether:shall'constitute.bneforiginal
Agreement. | |

J. Any entitlement to water of any indiéidual: 
member of the Tribes shall be satisfied from the,wéte; righﬁs;

confirmed in this Agreement.

K. Nothing in this;Agreemént shall commit or obli-

gate the United Stétes to expend funds which have not been apprb—
priated and budgeted. |
L. Nbﬁhing in this Agréément.shall coﬁmit or obli-
gate the State to expend funds which have not been apgropriated
and budgeted.
This Agreement is effective this day of December,

1586.
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