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Pursuant to C.R.C.P. 59(a), the United States of America, the State of Colorado, the Ute
Mountain Ute Tribe, theSouthem Ute Indian Tribe and the Southwestern Water Coﬁservatiqn
District (“Distn'cf”)' (c"o}llectlively, “Moving Parties™) respect‘ﬁllly‘request the Court to reconsider
those limited portions of its Findings of Fact, Conclusions of Law and Decree (Nov. 9, 2006)
(“November 9 Decree”) which impose monfhly and annual diversion lifnits on the water supply
for the Animas-La Plata Project (“ALP” or “Projéct”) for the benefit of the Ute Mountain Ute
Tribe and the Southern Ute Indian Tribe (collectively, “Ute Tribes” or “Tribes”). See November
9 Decree 9 3.b., c., at 35-36. The Moving Parties further request the Court to hold oral
argument on this Motion.

In these cases, the Moving Parties have asked the Cdurt to mddjfy the Consent Decree, |
Case No: W-1603-76F (Dec. 19, 1991) and Consént Decree, Case No..W-1603-76J (Dec. 19,
1991) (collectively, “1991 Consent Décrées”) (Est 2, 3)! governing the resolution of the
reserved right claims of the Ute Tribes to conform to the Colorado Ute Settlement Act
Amendments of 2000, Pub. L. No. 106-554, 114 Stat. 2763A-258 to 2763A-266, Title IL, §§

301-03 (2000) (“2000 Settlement Act Amendménts”) (Ex. 1 at4-12 of 12)* As part of those

'In order to avoid unduly lengthy citations, this memorandum cites only to the 1991
Consent Decree for the Animas River. Similar provisions are contained in the 1991 Consent
Decree for the La Plata River. A copy of Paragraph 6.A. describing the Ute Mountain Ute
Tribe’s rights from ALP under the 1991 Consent Decree is attached as Exhibit 1. Although the
quantities are different, Paragraph 7.A. describes the Southern Ute Indian Tribe’s rights to water
supplied from ALP with the same language.

?The citation is to the page(s) referenced and fhe total number of pages in the exhibit.
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modifications, the Moving Parties requested the Couﬁ to approve a change in use from
agricultural to municipal and industrial (“M&I”) purposes for a portien of the Ute Mountain Ute
Tribe’s rights and to reduce the amount of water from ALP which may be depleted or consumed
by the two Ute Tl_'ibes.'AThe Moving Parties also asked the Court to extend the deadline by which
the Ute Tribes muet return to court in order te 1itigate their claims should the terms of the |
settlement not be completed in a timely manner.

~ To resolve the reserved rights claims of the Ute Tribes, the 1991 Consent Decrees
required the construction of virtually all of ALP, a federal reclamation project. 1991 Consent
Decrees Y 6.A., 7.A. (Ex. 2 at 13, 19 of 164). Under those Decrees, certain portions .of _the _
Project, sometimes referred to as Phase I, had to be constructed by :200_03 6; the Ute Tribes were:

entitled to return to court to litigate their reserved rights claims on the Animas and La Plata

Rivers. Id. 1] 6.A.v.b., 7.A.v.b. (Ex. 2 at 16-17, 22-23 of 164). By using ALP to supply Project -

allocations of water to the Ute Tribes, the settling parties were able to assure the Tribes ofa
reliable supply of water to meet their present and future needs without depriving existing S_tate
water rights holders of the Water on which ﬁhey had relied, in many instances fo; generations.
The settlement avoided what threatened to be long and bitter litigation over the nature,
quantification and scope of the Ute Tribes’ reserved rights claims. In the 2000 Settlement Act
Amendments, Congress acknowledged that the terms of the original settlement, as incorporated
in the 1991 Consent Decrees, could not be fulfilled and authorized the settlement of.the Ute
Tribes’ claims‘ through the allocation of a lesser amount of Water for use.by the-Tﬁbes-frem a

greatly downsized Project which would deplete considerably less weter than would have
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occufred unde;' the Phase I faciliﬁes. Seg 2000 Settlement Act Arhendments § 301(b)(5) (Ex. 1 at
50f 12).
The task which the Moving Parties asked the Couft to undertake was complex. While
:: only Coqgress hés the authority fo authorize a tribal setﬂement of the nature at issue here, only
this Court has the aﬁthbrity to modify its own decrees. Tﬁe 1991 Consent Decrees had struck a
delicate balance between the provisions for State administration of the Ute Tribes’ water rights
(including procedurai issues) and the protections affofded those rights under federal law. The
Court’s job in evaluating the requested rﬁddiﬁéations .was nﬁade more difﬁcult by Citizens
Progressive Alliance’s (“CPA”) insistenéé tflat,it was entitled to look behind the 1991 Consent
Decrees and chéllenge the ﬁature aﬂd extent of fhe ijte Tribes’ rightsvrecognized in those decrees.
CPA also sought to chéllenge various federal decisions related to the merits of ALP, despite the
fact that chose decisions were not within thé juﬁsdicﬁon of the Court. |
In thesé c'ir;umstances, thé Moving Parﬁes may‘ havé failed to explain adequateiy to the |
Court that the rights recognized fof the Ute Tribes under the‘1991 Consenf Decrees are for a
water supply‘or ailocation from ALP and do not constitute an indepehdent right to divert water |
" from the Animas River or to store water in Ridgeé Basin Re_sérvoir. Rather, the Ute Tribes are to
take their §vater allocations from ALP,‘Which receivés its water supply pursuant to the watef
rights decreed to thé District in Case Nos. 1751-B and 807-C and changed in Case No. 80 Cw
237 and for which a finding of reasonable diligence was fecently granted in C‘asé No. 01 CW 54.
See Decree of Adjudication, Water Div. No. 7, Case No. 1751-B (Mar. 21, 1966) (CPA Ex. 19);

Animas La Plata Project, Water Div. No. 7, Case No. 807-C (CPA Ex. 18); Findings of Fact and
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Decree Approving Application for Change of Water Right, Case No. 80 CW 237 (Aug. 7, 1984)
(CPA Ex. 33) (collectively, “ALP Decree”). See also F. ;ndings of Fact, Conclusions of Law and
Decree, Case No. Ol CW 54 (Nov. 9, 2006) (“November 9 Diliéence Decree”). The water
supply for the Project deﬁepds on thé ALP Decreé which ié nét .befo£e the Cour't. in the;,e cz'lses.3
Asarésult, thé Mdving'Paﬁiéé Tsubrr‘xit that it is unneceséary to include monthly and ahnual limits
on the diversions to the Project under the ALP Decree for ‘th'e benefit of the Ute Tribes either (‘1)
to ensure that no enlargement of the Tribal rights results from fhe modification of the 1991
Consent Decrees of (2) to prevent mJury to other water rights holdérs on the Animas River. Sée
November 9 Decree M 3.b,c, at 35-36. In thé pfeés of t.hé litigation,vthe Moving Paﬁies .may
not have fully described their positic;n on this .cfi‘tical ma&er. This motion seeks to cbrréct any
such oversight. | l‘ | “ - |
The key issﬁé with thé inclusion in fhe November 9 Deéree of monthly and a_‘niiual 11m1ts
on the “ALP Diversions from fhe Animas River” for the beneﬁt. of the Ute.:.Tribes 1s that s.u_ch‘
limits iﬁterfere with tﬂe_operation of the downsized Proj‘ect,‘a.s designed andv modeled in the
Animas-La Plata Project, Coloraé’o;New México, Final 'Supplementc;l Environmental Impact
Statement (July 2000) (“2000 FSEIS”) (Ex. 10), to provide. the Ute Tribes with their Project
allocations authbrized under the 2000 Settlemeﬁt Act Ameﬂdments. See November 9 Decreé
9 3.b., c., at 35-36; 2000 Settlement Act Amendments, § 302(a)(1)(A)(ii)D), (I (Ex. 1 at 7 of

12). Under that legislation, Congress limited the Tribes’ allocations of water from the Project to

3The November 9 Diligence Decree includes none of the limitations and conditions on the
diversions that the Court imposed in the November 9 Decree. ‘
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defined “average annual depletions” and, among other thmgé, mandated the Sevcretary of the
Interior (“Secretary”) to operate the reduc_éd Project fo meet the specific average annual depletions
allocated to each of the Project water users. 2000 Settlement Act Ameﬁdments § 302 (a)(1)(A)(D)
(Ex 1 at 7 of 12). Neither the 2000 Sett}ement Act Amendmeﬁts nbr tﬁe 1991 Consent Decrees
impose any limits on the diversions under the ALP Décree required to supply the total Project
."water allocation, including the water that will be used by the Ute Tribes or by any other Project
water user. In short, both the 1991 Consent Decrees and Congress in the 2000 Settlement Act
Amendments always envisioned that the }U‘te' Tribes Vwoﬁl_d réceive allqca:ti(..)hs' of water sﬁpplied
by ALP and that the divgr_sions and storage for the _Pr_oj ect to satisfy those allocations would be
constrained by the ALP Decree and, in the case of the 2(500: Settlérﬂént Act -Arhehdmehts, by the
reductions to the Project facilities required by thaf l-egisiétion.‘ Certainly', it was never
contemplated that the Ute Tribes’ water supplyA from the Proj ect would be singled out for
independent diversion llimits when nb oth¢r Project participanf is .Subje'ct to similér restfaiﬁfs.

In any event, it is not necessary to impose moﬁthly and annual limits on the ALP
diversions to the Proj ect for the benefit of the Ute ‘Tribes to protect' other Prbj ect water users or
uother water rights holders on the Animas River. As the Court ret:ognized; the operatibh of the
downsized Project under the requested modiﬁcations to the 1991 Consent Decrees contained in
the Stipulation for Amendment to Consent Decree, Case Nos. W-1 603-767 and W-1603-76F
.\kAug. 23, 2002) (“Stipulation to Amendment”), will not adversely affect the ﬁghts of other
Animas River water rights holders, regardless of the inclusion of the disputed diversion limits.

November 9 Decree 49 55-58, at 19-20. In addition, under the 2000 Settlement Act Amendments,



Congress required the Secretary to operate the authorized facilities to deliver to all of the project
water users -- not just the Ute TriBes -- the “muﬁicipa] and industrial allocgtions” neceéséry to
provide their respective “ave;age annual depletions.” 2000 Settlgm__ent‘Acit.Amendments §
302(a)(1)(A)(1) (Ex.. 1 at 7 »of 12).* Finally, examination of the anticipated operation of the
Project under the 2000 Sqftlement Act Am’endnlents shows that the necessary modiﬁcations to the
1991 Consent‘De_crees should .no.t be construed-to expand the Ute Tribes’ rights. |

IIA.BQHME&_

A.  THE DIVERSIONS TO ALP FOR THE PROJECT WATER SUPPLY

ALLOCATED TO THE UTE TRIBES ARE GOVERNED BY THE ALP DECREE. |

- Under the 1 991 Consent Decfees, the Ute Tribes were entitled to “[a] water right to water

supplied from the Animas-La Plata Project.” 1991 Consent Decrees { 6.A.,7.A. (Ex.2at 13, 19

of 164). The rights were further desCribed as .“a‘llocations of water 'fro_rr_l the ’Anir'nas-La Plata _

Project, as measured at Rldges Basm Dam or Reserv01r or at the point on the Animas R1ver where

diversions are made to the Durango Pumping Plant . ... " Id 1[1] 6 A, 7.Ald (Ex. 2at 13, 19 of

164). The Ute Tribes, like other Project water users, may take their Project water supply prior to

the storage of that supply in the Reservoir. Jd. Under the terms of the 1991 Consent Decrees, the .

Tribes’ rights did not possess all of the independent attributes of a typical Colorado state law

*ALP is a multistate project in - which the congressionally-identified participants are both
Indian Tribes and non-Indian entities located in both New Mexico and Colorado. 2000
~ Settlement Act Amendments § 302(a)(1)(A)(i1) (Ex. 1 at 7 of 12).

8

FR Y
[R—

a
.




water right but rather constituted a judicially and congressionaliy confirmed entitlement to a
portion of the ALP water supply that the Tribe_s could use in'accordance with the terms of the
1991 Consent Decrees.

To besure, under 'parégraph 12.D. of the 1991 Consent Decrees, thé Ute Tribes have the
right to seek a chaﬁge to their water rights, including a change to a place of use outside their
Reservations, in which case the right would become a state law right. Id.  12.D. (Ex. 2 at 28-29
of 164). In these cases, however, the Ute Tribes do not seek éuch a change or otherwise to
segregate their share of the Project water supply ﬁom that of other P;oj ect water users under the
ALP Decree. As a result, the, complex administfation issues that might be associated with such
changes are not presently before the Court and are not now appropriate for resolution.

2. The 1991 Con . nt Decrees Do Not Contain Limits on the Diversions to ALP
for the Benefit of the Ute Tribes. '

a. Project Water Supply Provisions.

The _1'991 Con_sént Decrees contain a nurﬁbef of provisions deﬁning the manner in which
the Ute Tribes may take and use their judicially and congressionally recognized water supply from
the Project. Certain of those provisions described the amount of water from the Project which the
Ute Tribes may “receiQe and beneficially use.” 1991 Consent Decrees Y 6.A.i., 7.A.1. (Ex. 2 at
13-14, 19-20 of 164) (stating, for example, that the Ute Mountain Ute Tribe was entitled to an
alliqcation of water from ALP with “a maximuml of 6,000 acre-feet per annum o.f muni;:ipal and
industrial water”). Under the Stipulation for Amendment approved by fhé Court, no changes were

proposed for the introductory paragraph of paragraphs 6.A. and 7.A. of the 1991 Consent Decrees



that establish that the Ute Tribes’ rights were to “water suppljed' from the Animas - La Plata
Project.” Stipulation for Amendment 2, at 1; see 1991 Consent Decrees 6.A., 7.A. (Ex.2 at
13, 19 of 164). The Moving Parties agreed to change Paragraphs 6.A.i. and 7,.A.i_. to delgte the pridr
water supply allocatiqns and, instead, to define the Ute Tribes” water allocations fro’rﬁ_the

downsized Project solely in terms of the “average annual depletions” set aside for each of the Ute

Tribes under the 2000 Settlement Act Amendments. Stipulation for Amendmeht 12,2t 1;2000 -

Settlement Act Amendments §\3QZ(a)(1)(A)('ii)(I), (ID (Ex. 1 at 7 0of 12). Iniits Novembe.:‘r 9 .
Decree at paragraphs 3.b. and c., however, the Court used the_Water supply provisions aﬁd deemed
historical consumptive use provisions from the 1991 Conseﬁt Decrees to develop annuz;l llimits.c:m
the ALP diversions from the River for the beneﬁt'qf the Ute Tribes. Noven1b¢;9_ DeCre;e 1]1] 3b, .
c., at 35-36; see also id. {41, at 16; § 68, at 22; 73, at 23; 19, at 30; 9 15, ;ét 3.1,.5. |

Under the water supply provision‘é, of the: lv99v1"COns”ént'De‘creES," tiie Ute Trib'es were
entitled to “receive and beneﬁcially use” certain quantities 'of water sﬁpplied- by thé Projlect; 1991
Consent Decrees ] 6.A.1.; 7.A.i. (Ex. 2 at 13, 19 of 164). Those provisions did not establish

Tribal rights to divert any amounts of water from the Animas River independent of the ALP

The Court reduced the quantities of water set forth in Paragraphs 6.A.i. and 7.A.1. to the
amounts that would have been consumed underthe deemed historical beneficial use provisions
contained in Paragraphs 6.A.iii.b. and 7.A.iii.b. Assuming for the sake of argument that the
allocations in Paragraphs 6.A.i. and 7.A.i. could be viewed as limits on the diversions by the: . .
Project under the ALP Decree for the benefit of the Ute Tribes (when instead they were limits on
the amounts the Ute Tribes could “receive and beneficially use” from the Project) there is no
justification to reduce those amounts to the deemed historical consumptive use amounts.
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Decree. See id.® Nor did they add any limitations to the diversions that could Be made under the
ALP Decree to supply the Ute Tﬁbe;" allocations from the Project. See id There were no other
provis{ens in the 1991 Consent Decrees that contemplated, letvalon_e established, ALP diveréion

" limits for supplying the Ute Tribes’ Project water allocations. Cf November 9 Decree 939, at 15
(recogmzmg that the 1988 Settlement Act did not alter ALP’s size or capacity under the ALP

Decree).

The Moving Parties and others have occasionally referred to the water allocation -
amounts as “diversions” in recognition of the fact that under the 1991 Consent Decrees, those
amounts limited the deliveries to the Ute Tribes from the Project. The Moving Parties never
meant to suggest that those amounts served as limits on the diversions from the Animas River to
the Project. While a portion of Bruce Whitehead’s testimony may seem to imply diversion limits
from the River for the Ute Tribes, Mr. Whitehead corrects this reference to define the amounts

for the Tribes in the 1991 Consent Decrees as an “allocation of the Animas-La Plata water right.” .

Reporter’s Partial Transcript of Trial, Whitehead Testimony at 14:4 (Aug 10, 2006) (attached
hereto as Exhibit 2). He adds that .

[t]he water right that this [Ute Tribal allocations] would be diverted under would
be the Animas-La Plata water rights in case -- originally decreed in B-1751 and in

- change to alternate points of diversion in S0CW237. The hmltatlon would be the
600 cfs amount originally decreed to those rights.

Id. at 14:23 to 15:3.

" It is impossible to predict the diversion patterns for the ALP under the ALP Decree. The
pumping regime from the Animas River will vary from year to year depending on hydrologic
conditions since the underlying premise of the Project is to divert during times of high flow.
Thus, there is no established relationship between deliveries-of water from the Project and the
diversion of water into Ridges Basin Reservoir under the ALP Decree.

11



b.  Tribal Change of Use Provisions.

Other provisions of the 1991 Conscnt(D‘ecrees e_stablishéd mles to protect other Project |
water users in the event the Ute Tribes sought to change the use of their froj ect water supply bﬁor..
to actually putting the water to use. Seé 1991 ansent Decrees 111[ 6.A.1ii., 7.A.1iL (Ex. 2 at 15-16,
20-21 of 164). Paragraphs 6.A.iii.a.‘and 7.A.iii.a. established theoretical “monthly .d_eliveAries of the
available annual supply.” Id. 6.A.iii.a., 7.A.iii.a; (Ex. 2 at 15., 20 of 164). These pfovisiéns
were applicable if a Tribe sought to change its water rights prior to actuall)" putting the water to
use. I/d. Under the Stipulation for Amendment, the Moving Parties agreed to eliminate these
provisions because they addressed the use of the Phase I facilities for the delivery of waterto

Project water users and were written to account for the fact that the Phase I delivery facilities had

to handle both irrigation and municipal & industrial water. See Stipulation for MGndInfeﬁt,ﬂ 2,at

1. The Court, ne.vertheless, inserted them into the November 9 Decree as monthly liniitatiqhs on.. .

ALP diversions supplying water to the Project for usé b_yvthe Ute Tribes. November 9 Decree. |
99 3.b., c., at 35-36.
The change of use provisions in the 1991 Consent Decrees wére meant to ensure that the

ALP water supply available for other Project water users would not be injured if the Ute Tribes

sought a change of their irrigation or M&I water rights supplied by the Project. See 1991 Consent :

Decrees ] 6.A.iit., 7.A.iil. (Ex. 2 at 15}16, 20-21 of 164). These provisions did not seek to restrict
the diversions that could be made to the Project under the ALP Decree to provide the allocations to
the Ute Tribes but instead provided a theoretical delivery schedule from the Project for the tribal’

use of Project water. Id. Indeed, it would undermine the very purpose of a water storage project, -
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such as ALP, if diversions from the Animas River for storage in the Project were limited to the
same time periods as the stored water would actually be delivered from ALP and put to use.

Any doubt that these provisions were meant to protect other Project water ﬁsers', rather than
to limit the ALP diversionis for the benefit of other Animas River water rights holders, is resolved
by examination of paragraphs 6.A.iii.c. and 7.A.iii.c.; which provide that subﬁaragraphé a.and b.
may be changed in the absence of Court approval by agreement among the State, the Ute Tribes,
the United States Buteau 'Qf Reclamation and the Animas-La Plata Water Conservancy District
(“ALP District”). Id ‘ﬂ' 6.A.1ii.C., 7.A.iii.c. (Ex. 2 at 15-16, 20-21 of 164). And, of course, all of
those parﬁes, excep’t’» for the ALP Di_stri‘ct which supported the 2000 ‘Settlelhia.lt. Act Amendments
and receives a water sﬁi)ply from tﬁe downsized Project, executed the Sﬁpul‘atidn for Amehdrrient.
Stipulation for Améﬁdment T1,at vI-.

There is no need for additional provisipns to protect other Proj ect water users regarding the
operation of the dc)wnsized ALP and the distribution of Project water.® Cexftainly, none of the
Project participants have asked for such language. Moreover, the Secretary is re‘quired‘ to deliver to
each Project participant within the constraints of the ALP Decree, the “municipal and industrial
water allocations” necessary to provide each participant’s “average énnual depletion[s]” as set forth
in the statute. 2000 Se_ttlément Act Amendments § 302(a)(1)(A)(ii) (Ex. 1 at 7 of 12). In addition,

each Project participant is required to enter into an agreement with the Secretary regarding the

*The Court recognized that its concern in these proceedings was with the effect on other
state water rights holders, not other recipients of water from the Project. November 9 Decree
9 81, at 25 (“The operation of ALP and distribution of project water among ALP participants is
not the concern of this Court.”).
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repayment of the costs applicable to its share of the project.wlater supply. /d. § 302(2)(3) (Ex. 1 at
7-8 of 12). Those contracts add a further layer of protection for Project users to ensure that the
Secretary operatesthé Project in accordance with the statutory mandate to provide each Proj éct
water user with the alloCatioﬁ to which it is entitled. In other words, the Secretary is required to- -

provide the Ute Tribes and other project participants with their statutory allocation of water and the

Ute Tribes have no right to change their water rights.in a-way which would deprive other Project

water users of their statutory water allocations as supplied either from storage or the Animas River.

B. MONTHLY AND ANNUAL. LIMITS ON THE DIVERSION S UNDER THE ALP - |
DECREE ARE NOT NECESSARY TO PREVENT INJURY TO OTHER ANIMAS ¢
RIVER WATER RIGHTS HOLDERS OR TO ENSURE THAT THERE IS NO L |

- ENLARGEMENT OF THE TRIBAL RIGHTS UNDER THE 2000 SETTLEMENT o ]
ACT AMENDMENTS , _ : S - :

1. The Court’s Fmdmgs Recognize That the Requested Decree Modlﬁcatlon I l
Will Not Injure Other Animas River Water Rights Holders. o

Because no Chénge is sought to the ALP Decree which continues to control the diversions i

|
and storage of water for ALP, it is difficult to envision that the proposed modifications to the 1991 *’}
Consent Decrees could advefsely affect other water rights holders on the Animas River.’ In the
November 9 Decree, the Court found that under the -operatioh of the downsized ALP, “there is a }
reasonable degree of certainty that downstream conditions Will be adequate to meét the needs of
decreed Colorado water users and conditional water rights holders under the administration of the
DivisiorT 7 State Engineer.” November 9 Decree § 58, at T9—20. The Cqurt’s finding was based on

the testimony of Dr. Leo Eisel, who explained that the required seasonal by-pass flows for the i

downsized Project would be sufficient in all instances to meet the demands of the downstream

14



Colorado water rights.’ Ia". 99 55-57, at 19 (“[I]t is appropriate to consider the overall impact of the ‘
[redﬁced] project.”). The Cburt also feqﬂires‘the United States to notify it and affected water users
in advance of any éhangé' in those by-pass requirements. Id. 9 3.d., at 36." The Court further found
tiiat the testimony of CPA’s witnesses, Mr. Welles and Mr. Weston, “did not establish injury to
water rights on the Animas River as a result of approval of the Change Applications or'Stipulations
to Amend the 1991 Consent VD‘ecreeS.” Id. 984, at 25-26.1° In addition, the Court held that annual
variations in the Tribes’ uses of water ﬁom ALP would not affect other water rights holders on the
Animas River. Id. § 81, at25. The Court also retéined jurisdiction to reconsider any injury issues

that may arise. Id. 77, at 24.'%

‘ °Dr. Eisel’s cc')nclus.i'(.ms_ are further described in the Engineering Report on Purported .
Injury to Water Rights from the Animas-La Plata Project (July 29, 2005) (“Eisel Report”) (Ex.
20 at 12-13 of 13).

'®No other Animas River W_atér right holders obj ected to the proposed changes. The
District and the State, who are both charged with protecting the interests of state water right -
holders, executed the Stipulations for Amendment and support the proposed changes to the 1991

Consent Decrees.

""The Court also required the United States and each Ute Tribe to file a report with the

_Court in January 2009 and every sixth calendar year thereafter, “demonstrating progress in
applying its reserved waters to beneficial use” and to notify all persons who may be affected by
any proposed use “of the proceeding.” November 9 Decree |7 3.e., f., at 36. The Moving Parties-
assume that the Court has issued this requirement to require the United States and Tribes to

.report on their progress in applying reserved water to beneficial use and does not intend “to cause
the forfeiture of federal reserved claims if the United States [or the Tribes] fail[] to use

_reasonable diligence in developing [their water rights].” United States v. City and County of
Denver, By and Through Bd. of Water Comm 'rs, 656 P.2d 1, 34 (Colo. 1982). The Moving

~ Parties also assume that the Court intends that notice be accomplished through the resume

process.
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Accordingly; there is no need to impose the monthly and annual ALP diversion Iimits

contained in paragraphs 3.b. and c. of the November 9 Decree to protect other water rights holders

on the Animas River. November 9 Decree §f 3.b., c., at 35-36. Those water rights holders are fully

protected by (1) the limit on the diversions and storage for the Project in the ALP Decree, (2) the

operation of the Project in accordance with the 2000 FSEIS and Record of Decision, Animas La

Plata Project/Colorado Ute Indian Rights Water Settlement, Final Supplemental Environmental

Impact Statement, July 2000 (Sept. 25, 2000) (“ROD”) (Ex. 11), including the by-pass reQuirgments_ ‘

described by Dr. Eisel, and (3) the Court’s retained jurisdiction. -S_ee“ALP“Dlecree' 1 6,. at6-11, 112,

3, at 14 (CPA Ex. 33); 2000 FSEIS (Ex. 10); ROD (Ex. 11); Eisel_Repor-t 192, 3.(Ex. 20.at 12-13

of 13); November 9 Decree § 77, at 24.

Laiarge the a1 | ,,: A..L,:]_ l. r
lementatiqn f the 2000 Settlement Act: Ame ments.’

The proposed modifications to-the 1991 Consent Decrees should not be deemed "fo expand

the original Ute Tribes rights recognized in the 1991 Consent Decrees so as to prevent the

implementation of the 2000 Settlement Act Amendments. See 2000 Settlement Act Amendments

§ 302(a)(1)(A)(ii) (Ex. 1 at 7 of 12); 199_1 Consent Decrees 1] 6.A., 7.A. (Ex. 2 at 13-17, 19-24 of

164). To the contrary, the Wéter rights that the Ute Tribes are to receive from the downsized ALP

authorized by the 2000 Settlement Act Amendments are substantially reduced from those to which

they were entitled under the 1991 Consent Decree. See 2000 Settlement Act Amendments §
301(b)(5) (Ex. 1 at 5 of 12). In seeking to modify the 1991 Conserit Decrees, the Moving Parties
have requested only those modifications required to permit the settlement of the Ute Tribes claims
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on the terms authorized by Congress in the 2000 Settlement Act Amendments. See Stiplilation for
Amendment § 1,at 1. The requested modiﬁeatiohs were intended to permit the. SeCretary to
operate the downsized Project in accordance with the 2000 Settlement Act Amendments and are
not intended to decree any expansion of the 'tﬁbal righfs and should not be viewed as such.

a. The Project Is Greatly Downsized.

First, the downsized ALP from which the reduced Ute Tribes’ allocations will.be supplied
under the ALP Decrees is substantially smaller than Phase I of tﬁe Project which was i'equired to
be eQnstrﬁcted under the 1991 Conserit Decrees to settle the Ute Tribes’ reserved rights. See 2000
Settlement Act Amendments § 301(b)(5) (Ex. 1 at 5 of 12). Congress made it crystal ¢1eaf_ that
the settlement authorized by the 2000 Se&lement Act Amendments was Bas.e& on the decreased v
depletions alloeated to the Ute Tribes from the downsized Project. See za’ § 3Q3, addipg_ Seetion
1.8(a)- (“[TIhe consu'uefion of the facilities described in section 6(a)(1)(a) '[the."dQWns'ized _Projec_t],
the allocation of the water supply from those facilities to the Tribes as described i‘n‘thatisect_ion,
and the provision of funds to the Tribes . . . shall constitute final settlement of the tribal claims to
water rights on the Animas and La Plata Rivers in the State of Colorado.”) (Ex. 1 at 12 of 12). -
The operation of the downsized ALP can be compared to the operation of Phase I to furthe.r
demonstrate that the Project water supply is reduced under the 2000 Settlement Act Amehdments.

Under Phase I of ALP, ';he anticipated Project water supply was 169,710 acre-feet per year
(:“;afy”), with a Project depletion for Phase I of 128,600 afy. Final Supplement to the Final
Environmental Statement (Apr. 1996) (“1996 FSFES”) (Ex. 6 at [I-22). Ridges Basin Reservoir

was designed with a total capacity of 280,000 af with an active storage capacity of 130,000 af. /d.
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| The facilities authorized for construction under the 2000 Settleme_nt Act 'Amendments are
greatly reduced in eomparison.‘ The downsized Prej ect contemplates a water supply of 111,965
afy with an average annual depletionef only 57,100 afy. 2000 FSEIS (Ex. 10 at 2-10). The
downsized Ridges Basin Reservoir will have a capacity of only 120,000 af with an active stomge
capacity of 90,000 af. Id at 2-102; ROD (Ex. 11 at 3 of 29). | In sum, the downsized Project,
which would provide the Ute Tribes’ rights under the 2000 Settlement Acf Amendments, has a
smaller res_eryoir_and a diminished water supply that provides for the depletion or actual
consumption of water of Iees than'half of that available under Phase [ of the Project. See avl;o_.'
- November 9 Decree § 47, at 17.. |

b. The Tribal Depletions Are Greatly Reduced under the 2000 ' v
Amendments. ‘ e

* Second, the amount of water from the downsized Project that the Ute Tribes may actually L
deplete in accordarice with the 2000 '.'S.e't'tlement Act Amendments is decreased by oVer‘.ZO’;OOO' éf}'i e

from that allocated under the 1991 Consent Decrees. See generally Proposed F. z'ndz"hgs" of Fact =~

and Conclusions of Law and Decrees at 16 (Jul. 21‘,' 2006). Depletions represent the amount of

water actually consumed by the Project or Project water users since it constitutes water thatis “not

returned to a river system . . ..” November 9 Decree § 46, at 17. Water returned to a river system

is ultimately available for use by other water users. Accordingly, depletions (or the amounts that
will be actually consumed) are the critical attribute of the Ute Tribes’ entitlement under the 2000
Settlement Act Amendments which, like the 1991 Consent Decrees, provide the Ute Tribes with

water from ALP rather than providing the Ute Tribes with an independent right to divert or store
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water from the Animas Rivef. Thus, in terms of the water that would be available from the |
Project for the Ute Tribes’ exclusive consumption, the quantities required for the settlement of the
tribal reserved rights claims were substantially diminished by the 2000 Settlement Act

Amendments.

c. The 2000 Settlemenf Act Amendments or Sﬁpuiation for Amendment
Should Not be Deemed to Otherwise Expand or Enlarge the. Ute
Tribes’Rights.
Third, examination of the anticipated _operation of the Project uhderbthe 2000 Settlement
Act Arhendrnents shows fhet theneeessary modifications to the 1991 Consent Decrees sﬁeulci not.
- be construed to expand the Ute Tribes’ rights. Because the 2000 Settlém'ent Act Amendrhenfs '
defined the Ute Tribes’ rights solely as an alloeafion of water from .‘tﬁe Proj eet necessary fe sup‘ply. '
each Tribe with 16,525 afy of avereg,e annual depleﬁoﬁs rather than és a eefteiﬁ aIlocatioﬁ of 'the
Project water supply, the Stlpulatlon for Amendment did not include a PI‘O_] ect water supply lumt |
for the Ute Tribal nghts that would parallel the water supply or allocatlon numbers found in the
1991 Consent Decrees. See 2000 Settlement Act Amendments § 302(a)(1)(A)(i1)(D), (II) (Ex; 1at
7 of 12); 1991 Consent Decrees | 6.A.i., 7.A.i. (Ex. 2 at 13-14, 19-20 of 164); Stipulation for
Amendment; That is» because the Ute Tribes have no entitlement under the 2000 Settlement Act
Amendments to a specific portion of the Project water supply. See 2000 Settlement Act
Amendments (Ex. 1). Instead, Congress directed the Secretary to operate the downsjzed Project
to P}’ovide all of the recipients of Project water with the average annual depletions to which they
are entitled under that legislation. Id. § 302(a)(1)(A)(ii) (Ex. 1'at7 of 12). Given these 'unique .

circumstances, the fact that the portion of the Project water supply that the Secretary may utilize
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to meet the decreased tribal depletion amounts required under the 2000 Settlement Act
Amendments may exceed the water supply limits found in the 1991 Consent Decrees does not
constitute an “enlargement” of the.tribal rights of the nature that has concerned the Colorado
water courts with regard to water rights developed under state law."2 | |

The downsized ALP authorlzed by the 2000 Settlement Act Amendments will operate
much differently from the intended operatron of Phase I of ALP, Wthh was requlred to be
constructed under the 1991 Consent Decrees See generally 2000 FSEIS at 2 -10 (Ex 10) The
differences in operat10n are not surpnsmg, given that water from the reconfiorured and downs1zed

PrOJect will not be used for agncultural purposes and the PI'OJ ect does not presently mclude

facﬂltles for the dehvery of water to the La Plata basin for any purpose. The downsued PI‘O_]eCt -
was desxgned on the assumptlon set’ forth in the 2000 FSEIS that the Ute Trrbes water uses as
well as. .the uses of other Project part1c1pants would result in a 50% depletlon of the PrOJect water ‘

supply Idb® A larger consumptlve use factor however, was used in the 1991 Consent Decrees ‘ .

for the Ute Tribes’ nghts See 1991 Consent Decrees {{ 6.A.iii.b., 7. A 1ii.b. (Ex 2at 15 21 of

2]t is for this reason that the United States and the Southern Ute Indian Tribe did not seek
a change to the agricultural use allocation to the Southern Ute Indian Tribe. The Moving Parties
do not believe that the water supply numbers are an attribute of the revised Ute Tribes’ water
rights under the 2000 Settlement Act Amendments and therefore did not see the need to address
that issue where the Tribe’s consumptive use under Paragraphs 7.A. and 12.D. of the 1991
Consent Decrees greatly exceeds the reduced average annual depletions to which it is entitled
under the 2000 Settlement Act Amendments.

*The assumptions in the 2000 FSEIS about depletion rates are not b1nd1n0 on the Project.
water users. The actual depletion rates will depend, among other thlnos, on the uses of the water
supply and where those uses occur.
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164); see also 1996 FSFES (Ex. 6 at I-22). The result is thaf while the Ute Tribes will be able to |
deplete or consume far less water under the 2000 Settlement Act Amendments than under the
1991 Consent Decrees, the Secretary ma'y usea Iarger portion of the Project water supply to meet
those reduced depletions. The critical point is.thait the defining attribute of the Ute Tribes’ 'rights'
under the 2000 Settlement Act Amendmeﬂts is consumptive use or depietion and not the amount
 of water diverted or stored on behalf of the Ute Tribes, or delivered for tribal use. The amount of
the Project water supply not actually consumed will ultimately be aVailéblé for othér water users
since, by definition, it returns to the stream Sysfem. The same factors apply to the other Project
water users, as wéll, who also Will ‘be depleting subéfantially less water than tﬁey would have
under Phase L™

It is also useful to consider the nature of the right that the Ute Tribes_féeeive& under the
1991 Conseht Decrees. As dis_cussed abové, the 1991 Decrees awarded the'. ;l;ribeSj'an_allocatiOn'of
water from ALP, not an ihdependent righf to divert or store the waters of the Animas River. 1 99'1
Consent Decrees 1]1] 6.A.,7.A.(Ex. 2 at .1-3-14‘, 19-20 of 164). Because the diversions énd st'o'rage'
for the Project are controlled by the ALP Decreé which is not subject to change in these cases, the
Ute Tribes never had a “right” to-a speciﬁc diversion amount from the Animas River and thus
théré can be no i.ncreas.ed appropriation of water from the Animas River under the requestéd

modifications to the 1991 Consent Decrees. Nor do the Ute Tribes have an entitlement to a

"“The Court has already determined that there is a reasonable certainty that there will not
be any injury to other water users from the operation of the downsized ALP. See supra Part
IL.B.1.
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specific d_iversiqn amount under thg 2000 Settlement Act Amendments. See 2000 Settlement Act
Amendments (Ex. 1). Instcéd, the Ute Tribes -- jus.tllil_(e the other Project water users -- are .
entitled to have thg i’roject opefated by the .Uni‘ted Stgtes and the ALP Decree‘ administered by the
Division Engineer m av.fa‘shion that provides_ them with the average énnual depletions required
under the 2000 Settlement Act Arﬁeﬁdments. Id § 302(a)(1)(A)(ii)(Ex. 1 at7of12). |

There is nothing hcr¢ that-‘ isv.unfa_ir to other Project water users. Under thg '2000
Settlemgnt Act.Amendm_ents, as w?th the 1991 anse.nt Decregs, the Ute Tribes ‘havg no priority

over other Project water users to the water sﬁpply frém ALP. See2000 Settlement Act

Amendments (Ex. 1); 1991 Consent Decrees. Under that legislatipn, the Secretary must use the

water supply from the downsized Project to meet the statutory water allocations authorized for
each of the Project water users. 2000 Settlement Act Amendments § 3_02(a)(1)(A)(ii) (Ex. 1at 7‘
of 12). Needless to say, while under the 2000 FSEIS a;id the ROD, the Project is anticipated to- .

provide a full water supply in all but the driest years, hydrologic conditions may not permit

satisfying the tribal depletion amounts or those for the other Project water users in each and every |

year.

In sﬁm, the operation of ALP_ in accordance with the 2000.Settlement Act Amendments
should not be.cons.true,d t'o.t'expan'd the Ute Tribes’ rights under fhe 1991 Consent Dgcre,es._ As |
noted above, the Project that will_supﬁly_ water to the Tribes under fhé 2000 Settlement A;t
Amendments is substéntially reduced and will take and consume far less water from the Animas

River than the larger project mandated for settlement under the 1991 Consent Decrees. See 2000
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Settlement Act Amendments § 302(a)(1)(A)(ii)(D; D (Ex. 1 at 7 of 12); 1991 Consent Decrees
19 6.A.1., 7.A.1. (Ex. 2 at 13-14, 19-20 of 164). As the Court found, the operation of that reduced
bej ect pursuant to the controlling federal requirements is not likely to injure other Animas River
water rights holders in'. Colorado. In addition, the amount of water available for actual |
_consumption by the Tribes under the 2000 Settlement Act Amendments is more than 20,000 afy
less than the “deemed historical consumptive use” available to the Tribes under the 1991 Consent
‘ Décrees. Moreover, in the absence of seeking a future chgnge of use of the Ute Tribes’ rights, the
Tribes have no right to divert or 'stpfe_ water from the Animas River indépendently of ALP dr
outside the scopc; of the ALP Decree. Finally, ‘the diversions and étorage for the Project have
always been controlled vby the District’s ALP Decree and remain under- those limits pursuant to the
2000 Settlement Act Amendments. In the::’se circumstances, the necessary changes to the 199 1
" Consent Decrees do nét constitute an enlargement of the Ute Tribes’ rlghts |

C.  LIMITS ON THE ALP DIVERSIONS FOR THE BENEFIT OF THE UTE TRIBES
ARE NOT CONSISTENT WITH THE 2000 SETTLEMENT ACT AMENDMENTS.

As noted above, the difference_s between Phase I of ALP required for the é¢ttlement of the
Ute Tribes’ claims under the 1991 Consent Deérees and the downsiz_ed Proj.ect authorized by
Congress in the 2000 Settlement Act Amendments were fully described in the environmental‘
documentation that was included in the 2000 FSEIS (Ex. 10 at 2-9 to 2-10). That do_cumentation
recognized that the Project would be operated by the Secretafy through the Bure;-au of
Reclamation, to provide the Ute Tribes and the other Project participants with the required

depletion amounts. There is nothing in any of those documents that implies that the Project



diversions required to provide the authorized depletion. amounts}»w,ou.ld be constrained by monthly
or annual limits derived from the 1991 Consent Decrees. ‘Id.

When Congress: dete.rmined'to, _authoﬁ'ze the »settlément ‘Qf the Ute T_rjbes’ claims by the
construction of a much smglle_r ALP, it sp'eciﬁc.a_lly_ relied on the.en.vironmental ‘_c‘ompliavnce '

documents-associated with the downsized Project. 2000 Settlement Act Amendﬁlents

§§ 301(b)(8)(E), (F), 30‘1(b)(9) (Ex. 1 at 5 of 12) (indicating congressional review of the 2000 FSEIS

and the ROD and the intent to enact legislation consistent with those documents); see also ROD (Ex.

11). Congress thus understood that the P.ere_ct‘ would -- and could -- be operated to provide the Ute |

Tribes with that portion of the Project depletivons ailqcatgd to thefn under the 2000 Settlement Aét
Amendments. | |

The Court’s imposition of mdnthiy and annual Iimi_ts -'on_th.e ALP dive_rsién*_s un(ier the
ALP Decree to supply water to thé Uter-Tril?es ,ﬁom -vttll.e- _PfQj?Qt .éannqt be reqongiled‘\xl'/ith_ : -
Congress’s directions to the Secretary,in fhe 20‘001 Slet_tlem_e.ﬁt’vAc‘t‘A'mendmer._lts. Exafninat_ioﬁ éf
that legislation reveals no intent on tﬁe part of "Cdﬂgféés 'té. ﬁnﬁoée limits on :’_the amount of 'Wa;cgr
that cbuld be diverted under the ALP Decree to supply water to the downsized Prbj'ecf.‘ See 2000
Settlement Act Amendments (Ex. 1). Because the underlying environmental concerns were with
depletions and not diversions, nothing in the legisléinn or its history suggests a Congressiqnal‘
desire to limit diversions for the Project. Id. |

The diversion limits imposed by the Cbﬁrt in its November 9 Decree will ;:onﬂict with the
Secretary’s operation of the downsized Project btovprévi‘de the Ute Tribes with the depletion amounts

authorized by Congress for settlement of the Tribal claims under the 2000 Settlement Act
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Amendmenté. Indeéd; these limitations may also interfere with the Secretary’s obligations to other ‘
Project water users, as well as federal environmental respon_sibilitiés. See 2000 Settlement Act
Aﬁen&nents § 302(a)(1)(A)() (Ex. 1 at 6 of 12).

In sum, the limitations imposed bby the Court in the November 9 Decree conflict with
Congress’s directives to the Secretary regarding the operétion of ALP. Congress directed the
Secretary to provide each Ute Tribe with an average annual depleﬁon of 16,525 afy, which, based
on the modeled 50% depletion_fate, would equate to an average annual water supply of 33,050 afy.'s
The November 9 Decree however purports to limit the Ute Mountain Ute Tribe to.a maximum
annual diversion of 27,066 afy, which, using the estimated 50% depletion rate, would equéte toa
ma);imum annual depletion of only 13,533 'afy. Similarly; the November 9 Decree burports_ to limit
the Southern Ute Indian T'rib'e..toA a maximum annual diversion of 26,-500>afy, which, uSing that same
~modeled depletion rate, would equate to a maximum annual depletion of only 13,250 afy. In other
words,‘Cong’fess directed thé Sécfetéry to use ave.r'age annual depletions, while thé November 9
Decree addresses maximum annual diversions. Applyiﬁg the November 9 Decree, along with the
modéled depleti'on'rate, would result in each of the Ute Tribes receiving an inadequate water"supply
to provide for the averég‘é annuai déi)letions set forth in the authorizing legislation.

As a general matter, the United States and the Ute Tribes C6ntend that the Sfate cannot

impose conditions on the United States that are inconsistent with the Congressional provisions

St is important to recognize that the actual operation of the Project and the depletion
rate for the Project water users will depend on the uses to which the Project water supply is
placed.



authorizing the ALP. California v. United States, 438 U.S.. 645 (1978); see also November 9
Diligence Decree W 29-30. There is no need, however, to address this issue if the Court accepts
Moving Parties’ position that the ALP Decree governs dive_rsions and storage from the Animas
River, and that there is no need in these:casgs to impése monthly and annual diversion limits to
protect other water rights holders on the Animas River or to prevent enlargement of tﬁe-ﬁbal rights.
Il CONCLUSION. | - B
For the r'easons‘ stated above, the Mpvjng Parties respectfully request the Cpurt vto.delete
paragraphs 3b and c. from the Nove_mbér 9 Decree and to amend its F inding_é of Fact and

Conclusions of Law accordingly. The November 9 Decree and the related Findings and

Conclusions restrict the diversions for the Project under the ALP Decree owned by the District. The

monthly and annual diversion l‘imit_s impos_g:d by the Court are not required to _prcl_),tebct cher‘wa.ter '_ | .
right holders on the Animas River or to prevent ‘exlllar‘g_eme.nt}of the Ute Tribes’ rights; Such lirniig
will interfgre with Proj ect operations and prevent dcliv_ery of wa_ter from ALP_in‘ acco;d_’ance with
the terms of the 2000 Sgttlement Act Amendments. Thus, t_hé Court’vs amendment of the 1991 - |
Consent Decrees set forth in the November 9 Decree does not provide for the settlement of thé Ute
Tribes’ reserved rights claims in acqordéncé with the terms authpriz_ed by Congress and jeopardizes |
the work Qf the Moving Parties over the last two decades to settle these cases.

A proposed revised decree is attgcheddfor‘ the Cdurt"s consideration. If the (?ou_rt wishes, the
Moving Parties will provide the Court with suggested changes to the underlying Order.

Wherefore, for these and such other reasons as may appear to this Court following a hearing

on this matter, the Moving Parties respectfully request the Court to reconsider those limited portions
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of its Findings of Fact, Conclusions of de and Decree (Nov. 9, 2006), which impose monthly and
annual diversion limits on the water supply for the Animas-La Plata Project for the benefit of the

Ute Tribes.
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